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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 7110 


SPECIAL CALENDAR 


DAVID F. TIPP, AppeUant, 


vs. 

DISTRICT OF COLUMBIA, AppeUee. 


BRIEF OF APPELLEE 
STATEMENT OF THE CASE 

The appellant, David F. Tipp, was tried and convicted in 
the Police Court of the District of Columbia for unlawful 
occupation of public space. The information Gled against 
the appellant was predicated upon section 19 of Article IV 
of the police regulations of the District of Columbia which 
reads as follows: 

^^Sec. 19. That occupation of public space beyond the 
extent permitted by existing law or regulation, or as those 
laws or regulations may be amended from time to time, 
is hereby forbidden. 

“Provided, however, that the customary and necessary 
use of such space by the occupants of abutting property 
in handling goods in transit is permitted during business 
hours only, but this permissible use shall not be con¬ 
strued to authorize an occupation of public space for stor¬ 
age purposes.^^ 
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The penalty for a violation of this regulation, as fixed by 
section 4 of Article XXVIII of the police regulations, is a 
fine of not more than S300. 

The appellant assigns as error the refusal of the court to 
strike the testimony of the two police officers who testified on 
behalf of the District of Columbia, and also the refusal of the 
court to grant a motion made by appellant at the conclusion 
of the District's case to dismiss the petition, wffiich motion 
was in the nature of a motion for a directed verdict. This 
latter motion was based upon two grounds,—first, that the 
District of Columbia had failed at the trial to prove the 
police regulation on which the prosecution was based, and, 
second, that the testimony offered on behalf of the District 
failed to prove a violation of such regulation. After this mo¬ 
tion was overruled appellant then offered testimony on his 
own behalf, but such motion was not renewed. 

ARGUMENT 

I 

The court committed no error in refusing to sustain appellant’s 
motion to strike the testimony of the witnesses for the District. 
At the trial Sergeant Walrodt testified that on November 
4, 1937, he observed a pile of paper about four feet wide and 
eight feet long against the building at New Jersey Avenue 
and N Streets, Southeast, where the defendant conducts a 
junk shop. The witness further testified that he never had 
the place under observation for any great length of time, but 
that when he did observe the premises, there was a pile of 
paper on public space adjoining the building. The witness 
further testified that he did not know whether the pile of 
paper that he saw from one time to another was composed 
of the same identical paper and that he did not know how 
long such identical paper may have remained in that location. 
However, a pile of paper occupied this space every time he ob¬ 
served it. At the close of the witness's testimony, counsel 
for appellant made a motion to strike the testimony of the 
witness on the ground that it did not bear out or substantiate 
the allegations contained in the information filed in the said 
cause. 
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Another police officer, J. M. Sine, testified substantially as 
Sergeant Waldrot had testified, and at the conclusion of his 
testimony a similar motion was made. Both of these motions 
were overruled by the court. 

The testimony of both of these witnesses was material and 
competent. There is nothing in the law nor in the rules of 
evidence which requires a case to be made out by the testi¬ 
mony of one witness. Therefore, the motions to strike were 
properly overruled. 


II 

The motion to dismiss the information made at the conclusion^ 

of the prosecution’s case was waived. 

At the conclusion of the prosecution’s case counsel for ap¬ 
pellant made a motion (in the nature of a motion for a di¬ 
rected verdict) to dismiss the information on the ground 
that the evidence adduced was insufficient to substantiate the 
charge. When this motion was overruled appellant then pro¬ 
ceeded to offer testimony in his own behalf and the motion 
was not renewed. It was therefore waived. 

In Murray v. United States, 53 App. D. C. 119, 288 F. 
1008, a homicide case, this court said: 

‘‘(15) 5. There is no merit in the exception to the 
overruling of the appellant’s motion for a directed ver¬ 
dict at the close of the Government’s evidence. By 
thereafter introducing testimony in his behalf, this ex¬ 
ception was waived. Perovich v. United States, 205 U. S. 
86, 27 Sup. Ct. 456, 51 L. Ed. 722.” 

In Green v. United States, 25 App. D. C. 549, an embezzle¬ 
ment case, this court said: 

“Three assignments of error are set forth, but one of 
them was not pressed, so we are concerned with but two. 
The first to be considered is that based upon the refusal 
of the court to direct a verdict for the defendant at the 
conclusion of the government’s case. The ground upon 
which the motion was based was that the evidence failed 
to show that he was a commission merchant. The ques- 
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tion raised by this assignment of error niay be readily 
disposed of, for it appears, from an examination of the 
record, that, upon the refusal to ^ant the motion, the 
appellant introduced evidence on his own behalf, thereby 
w’aiving his exception to the ruling. Accident Ins. Co. v. 
Oandal, 120 U. S. 527, 30 L. Ed. 740, 7 Sup. Ct. Rep. 

685 .^’ 

We submit, however, there was sufficient evidence to sus¬ 
tain the judgment of conviction, and w’e shall now proceed to 
discuss the merits of the case. 

Ill 

The Police Court properly took judicial notice of the police reg¬ 
ulation upon which the information was based. 

It is contended by appellant that the Police Court of the 
District of Columbia can not take judicial notice of municipal 
or police regulations, but that the same must be pleaded and 
proved. Since this question, having once been raised, will 
continue to be raised until finally settled by this court, we 
respectfully request this court to decide the point in its opin¬ 
ion irrespective of what other view it may take of this case. 

It is true that courts of general jurisdiction do not take 
judicial notice of police or municipal regulations and all of 
the cases cited by appellant, with the exception of two which 
will be later discussed, involve proceedings before such courts. 
But the rule applicable to courts of general jurisdiction has 
no application to police and municipal courts created for the 
purpose of enforcing such regulations. 

In McQuillin on Municipal Corporations, 2nd Ed., Sec. 895, 
the author said: 

‘‘And the rule that courts will not take judicial notice 
of municipal ordinances does not apply to police courts 
and city courts, which have jurisdiction of complaints 
for the enforcement of ordinances. They will take judi¬ 
cial notice of their ordinances, without allegation or proof 
of their existence.^^ 

In 23 Corpus Juris, page 137, it is said: 

“It has been almost universally held that a municipal 
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court will take judicial cognizance of the existence and 
substance of ordinances in force in the particular muni¬ 
cipality. Some courts consider it the imperative duty 
of municipal courts to take judicial notice of municip^ 
ordinances, while other courts consider it permissive but 
not obligatory.” 

In 15 Ruling Case Law, page 1077, it was said: 

“This rule is, however, subject to exception in the 
municipal courts. Indeed, municipal ordinances may be 
said to be especially the law of those courts, as much so 
as the public statutes of the legislature are of the state 
courts—in each case an enactment of the legislative body 
of the jurisdiction is under consideration. And therefore 
a city or municipal court may properly take judicial 
notice of the ordinances of the city or municipality 
within which its jurisdiction lies, and of such journals and 
records of the law-making body as affect their validity, 
meaning and construction.” 

. In Ex Parte Davis, 115 Cal. 445, the court said: 

“But when the proceeding is in a municipal court, in¬ 
stituted for the express purpose of enforcing the munici¬ 
pal ordinances, and vested with full jurisdiction for that 
purpose, the rule ought to be and is different. In such 
case, the ordinances are the peculiar law of that forum, 
and it is bound to take notice of their existence.” 

In Collins v. Radford, 134 Va. 518, which involved a prose¬ 
cution in the police court for violation of a city ordinance, 
the court said: 

“The case having originated in a municipal court of 
exclusive original jurisdiction, it was not necessary in 
that court to plead or prove the ordinance. Lile’s Notes 
on Municipal Corporations (1922), Sec. 138a; 1 Dillon^s 
Munc. Corp. Sec. 413, 28 Cyc. 394; 17 A. & E. Ency. Law 
(2nd ed.), 937; 2 McQuillin on Municipal Corporations, 
Sec. 849; 15 R. C. L. p. 1077, Sec. 16. There is practically 
no conflict of authority on this proposition.” 

In Byer v. Harris, 77 N. J. L. 304, it is said: 

“This ordinance being one passed by the common coun¬ 
cil, the police justice, holding the municipal court, could 
take judicial notice of it.” 
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In Foley v. State y 42 Nebr. 233, it is said: 

‘‘Courts will not, as a rule, take notice of municipal 
ordinances, unless required to do so by special charters 
or general law. But to that rule there are recognized ex¬ 
ceptions, among which is that courts of a municipal cor¬ 
poration will take notice, without allegations or proof, of 
its own ordinances. The ground of the exception noted 
is that such courts stand in the same relation towards 
the municipal laws of the city or other corporation as do 
courts of general jurisdiction towards the public laws of 
the state/^ 

And in West v. Columbus, 20 Kan. 633, the court said: 

“The police court takes judicial notice of the ordi¬ 
nances, as the district court the statute * * 

To the same effect see also: 

Ex parte Hansen, 158 Cal. 494. 

Walker v. Fitzgerald, 102 Ga. 423. 

Taylor v. Sandersville, 118 Ga. 63. 

Hill V. Atlanta, 125 Ga. 697. 

Conhoy v. Iowa City, 2 Iowa 90. 

State V. Leiber, 11 Iowa 407. 

Laporte City v. Goodfellow, 47 Iowa 572. 

City of Solomon v. Hughes, 24 Kan. 211. 

Galen Hall Co. v. Atlantic City, 76 N. J. L. 20. 

Portland v. Yick, 44 Ore. 439. 

Anderson v. O'Donnell, 29 S. C. 355. 

Information against Oliver, 21 S. C. 318. 

Milbank v. Cronlokken, 29 S. Dak. 46. 

Spokane v. Knight, 96 Wash. 403. 

Wheeling v. Black, 25 W. Va. 266. 

Town of Moundeville v. Welton, 35 W. Va. 217. 

Only tw’o cases are cited by counsel for petitioner contrary 
to the authorities above referred to. The first of these is 
Edw’ards v. Stevens (Stevens v. Chicago) 48 Ill. 498, in w’hich 
it was held that, in an action in a police court to recover a 
penalty, the ordinance imposing the penalty must be proven. 
This case was decided in 1868 and is against the overwhelm¬ 
ing weight of modern authority. The rule announced in that 
case w’as changed in that State by statute. Houren v. 
Chicago, etc., R. Co., 236 Ill. 620. The second case cited by 
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counsel for appellant is People v. Oonin, 154 N. Y. Supp. 
446. There, while recognizing that other courts had decided 
that police courts could take judicial notice of municipal 
regulations, the court there held that the rules of civil pro¬ 
cedure of that State, w’hich applied to all courts, prohibited 
a court from taking judicial notice of an ordinance. There 
is no such statute in this jurisdiction. The Act of Congress 
of April 19, 1920, Sec. 1073b D. C. Code, Sec. 22, Title 9, Code 
of 1929, relied upon by appellant, merely provides that muni¬ 
cipal ordinances and regulations ‘‘may’^ be proved by copies 
certified by the Secretary to the Board of Commissioners. 
It does not prohibit the Police Court from taking judicial 
notice of them. Prior to the passage of this statute, it was 
necessary, when an ordinance or regulation had to be offered 
in evidence, to subpoena the Secretary of the Board of Com¬ 
missioners to produce the original record. This required the 
Secretary to leave his regular duties and also involved the 
danger of injury to, or loss of, the records. It was to remedy 
this situation that this section of the Code was adopted. 

It would be absurd to hold that a court created, as is the 
Police Court, expressly for the prosecution ^^of all offenses 
against municipal ordinances and regulations in force in the 
District of Columbia” (Sec. 43, Code of 1901; Sec. 152, Title 
18, Code of 1929) should not be permitted to take judicial 
notice of the very municipal ordinances and regulations which 
it w’as created to enforce. 

Counsel for appellant contends that the Police Court of 
the District of Columbia is not a municipal court, but that, 
since it was created by Act of Congress, it is a court of the. 
United States. While, in a certain sense, especially in the 
exercise of its jurisdiction to try criminal proceedings institut¬ 
ed by the United States, this is true, it cannot be said to be a 
court of the United States in a general sense, especially in 
the exercise of its jurisdiction to enforce mere municipal ordi¬ 
nances. 

In the case of United States v. Mills, 11 App. D. C. 500, 
506, this court said: 

‘‘But it does not necessarily follow from this that the 
expression—‘any court of the United States^—used by 
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Congress in Section 1042 of the Revised Statutes, was in¬ 
tended, or should be construed, to include such a tribunal 
as the Police Court of the District of Columbia. That 
court is undoubtedly in one sense a court of the United 
States, as is even the court of a justice of the peace in 
this District, or a court martial, or any other tribunal es¬ 
tablished by Congress for temporary or special circum¬ 
stances; and it docs not make the Police Court any less 
a court of the United States to call it a legislative court; 
for the legislative power can establish no court, either 
here or elsewhere, which is not authorized by the Consti¬ 
tution. But the fact that the Police Court is a court of 
the United States, created by the Congress of the United 
States under the authority of the Constitution of the 
United States, does not necessarily make applicable to it 
all laws enacted for the courts of the United States.^^ 

In the case of Huyler's v. Houston, 41 App. D. C. 452, this 
court said: 

‘That the police court is a court of the United States, 
although not in the sense of the Constitution, has al¬ 
ready been determined. U. S. v. Mills, 11 App. D. C. 500.^^ 

Appellant contends, however, that municipal courts are 
those which are created by a municipality. But this is not 
necessarily so. By a reference to the Code of Virginia of 
1919, which was in force at the time the decision in Collins 
V. Radcliff, 134 Va. 518, was decided, it will appear that the 
legislature of the State of Virginia created police courts and 
defined their jurisdiction for cities and towns coming within 
certain classifications. In determining whether a court may 
take judicial notice of police regulations the authorities make 
no distinction between those courts which are created by the 
legislature itself and those police courts which are created 
under authority granted to municipalities by their charters. 
In either case the court is created by authority of the legisla¬ 
ture. The decisions are based upon the purpose for which the 
police or municipal court was created. If, as stated in the 
Davis case, supra, the municipal court was “instituted for 
the express purpose of enforcing the municipal ordinances'^ 
then that court is bound to take notice of such regulations. 

But even taking the view, for the sake of argument, that 
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a court, in order to take judicial notice of municipal regula¬ 
tions, must be created by a municipality under the legislative 
delegation of authority in its charter, the police court may 
well be said to be so created. It is settled that Congress, in 
legislating for the District, not only exercises the functions of 
a state legislature but also the functions of a city council as 
I well. Many acts of Congress are of the same character as 
police or municipal regulations ordinarily adopted by a city 
council. This fact is recognized by Congress itself, for in 
section 932 of the Code of 1901, Sec. 351, Title 6, Code of 
1929, it is provided that prosecutions 'Tor violations of all 
penal statutes in the nature of police or municipal regulations, 
where the maximum punishment is a fine only, or imprison¬ 
ment not exceeding one year, shall be conducted in the name 
of the District of Columbia and by the city solicitor or his 
assistants.’' 

This court also has recognized that Congress has retained 
to itself the power of legislating for the District as a city 
council. 

In District of Columbia v. Tyrrell, 41 App. D. C. 463, 471, 
the court said: 

"The District of Columbia is undoubtedly a municipal 
corporation, though its organization is peculiar. There 
is no general organic law covering all of the ordinary 
powers usually conferred in the creation of a municipal 
corporation,—no formal municipal charter, so to speak. 
The Commissioners are ministerial officers. Congress ex¬ 
ercises general control, sometimes enacting laws relating 
to municipal powers, duties, and regulations; sometimes 
delegating to the Commissioners the power to enact police 
regulations respecting specified subjects.” 

In Coughlin v. District of Columbia, 25 App. D. C. 251, 

I the court said: 

1 

! "The Commissioners are not the municipality, but only 

1 the executive organs of it; and Congress has reserved to 

itself, not only the power of legislation in the strict sense 
of the term, which it cannot constitutionally delegate to 
any one or to any body of men, but even the power of 
enacting municipal ordinances, such as are within the or- 
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dinary scope of the authority of incorporated municipali¬ 
ties/^ 

In the case of Newman v. Willard's Hotel, 47 App. D. C. 
323, the court said: 

‘It has thus been decided that the Commissioners are 
creatures of statute, possessing no inherent powers, and 
not constituting a municipal corporation, but being 
merely the executive agents of a peculiar form of muni¬ 
cipal government created by Congress, and in which Con¬ 
gress has reserved to itself the power of general legis¬ 
lation and of municipal regulation.” 

Hence it follows that Congress, acting as the city council 
for the District of Columbia, has created the Police Court 
of the District of Columbia for the express purpose of prose¬ 
cuting violations of municipal and police regulations and to 
that end that court is bound to take judicial notice of the 
regulations it was created to enforce. 


IV 

The evidence was sufficient to sustain the judgment of convic¬ 
tion. 

The acts of the appellant we submit, as showm by the 
record, constituted a violation of the regulation here involved. 
The testimony on behalf of the District is set forth in Point 
I of this brief. The witnesses for the appellant testified that 
trucks were continuously unloading merchandise in front of 
the premises in question and on public space; that at times 
there were as many as four or five trucks unloading paper at 
the same time, and that the pile of paper occupying public 
space w’as continuously being added to and taken away from 
in the process of appellant’s business. Counsel for appellant 
contends that appellant w’as not guilty because under the 
regulations he was permitted “the customary and necessary 
use of such space * * * in handling goods in transit * ♦ * 
during business hours,” provided such use did not amount to 
“an occupation of public space for storage purposes.” He 
says that what he did could not amount to “storage,” for that 
w’ord, he contends, is defined as “the act of depositing in a 
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store or warehouse for safe keeping/^ Of course, it is obvious 
that the word ^^storage^^ as used in the regulation was not 
intended to have any such restricted or technical meaning. 
In the first place, there would be no store or warehouse on 
the public space, and secondly, it could hardly be presumed 
that one would deposit his goods on the public space ^^for 
safe keeping.” 

In the case of Southern Railway v. Sterns Brothers (C.C.A. 
4th Cir.) 28 Fed. (2) 560, a railroad leased certain property 
for a concrete mixing plant. In the lease it was provided that 
the railroad should not be liable for injury, resulting from the 
negligence of the railroad to ‘^any property stored” upon said 
premises. The concrete mixing plant was damaged, while in 
operation, through the negligence of the railroad. The owner 
of the plant contended it was entitled to recover from the 
railroad company upon the theory that the machinery dam¬ 
aged was not ''stored” upon the premises within the meaning 
of the exempting clause of the contract. In denying this con¬ 
tention the court said: 

"/i is perfectly clear that the word 'stored' was not used 
in the contract in the limited and technical sense of being 
'kept for safe custody.' The lessee had a paving contract 
on its hands. It desired a place where it could set up its 
machinery for mixing paving material for the road to be 
paved and near the track of the railroad which would 
haul in the material. A place for mere 'storage' was not 
■what was needed, and furthermore an open lot mani¬ 
festly would not have been selected for the 'storage' of 
machinery." [Italics supplied.] 

We submit that it is apparent from this regulation that the 
Commissioners intended first and primarily to prohibit the 
occupation of public space but not to prevent the use of such 
space intermittently by the occupants of the abutting prop¬ 
erty for the handling of goods in transit. It was not intended 
to permit one to make such a use of the public space as to 
monopolize it, thus depriving the public generally of the 
use of property and virtually making it a part of the abutting 
owners' premises. It will be noted that the words "custom¬ 
ary” and "necessary” are in the conjunctive and the use of 
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the space must be both in order to come within the exemption. 
The use to which appellant put the place is certainly not a 
customary use. What he was doing was to convert the pub¬ 
lic space to his own private use. He was using the public 
space for storage purposes within the meaning of the regula¬ 
tion. 


CONCLUSION 

For the reasons stated above we respectfully submit that 
the judgment of the court below was right and should be 
affirmed. 

Elwood H. Seal, 

Corporation Counsel, Z>. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C,, 
George D. Neilson, 

Assistant Corporation Counsel, D. C,, 
Attorneys for Appellee, 




